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(5) Orders for discovery. (i) Any order 
issued compelling discovery shall in-
clude, as appropriate: 

(A) Provision for notice to the person 
to be deposed as to the time and place 
of such deposition; 

(B) Such conditions or limitations 
concerning the conduct or scope of the 
discovery or the subject matter of the 
discovery as may be necessary to pre-
vent undue delay or to protect a party 
or other individual or entity from 
undue expense, embarrassment or op-
pression; 

(C) Limitations upon the time for 
conducting depositions, answering 
written interrogatories, or producing 
documentary evidence; and 

(D) Other restrictions upon the dis-
covery process as determined by the 
Judge. 

(ii) The order will be served on the 
parties by the Judge, together with a 
subpoena, if approved in the case of dis-
covery sought from nonparties, di-
rected to the individual or entity from 
which discovery is sought, specifying 
the manner and time limit for compli-
ance. It shall be the responsibility of 
the party seeking discovery from a 
nonparty to serve or arrange for serv-
ice of an approved discovery request 
and subpoena on the nonparty from 
whom discovery is sought and on the 
other party. 

(iii) Failure to comply with an order 
compelling discovery may subject the 
noncomplying party to sanctions under 
28 CFR 76.26. 

(6) Costs. Each party shall bear its 
own costs of discovery unless otherwise 
agreed by the parties or ordered by the 
Judge. The party seeking the deposi-
tion shall provide for a verbatim tran-
script of the description, which shall be 
available to all parties for inspection 
and copying. 

§ 76.22 Exchange of witness lists, state-
ments and exhibits. 

(a) At least twenty-one (21) days be-
fore the hearing or at such other time 
as may be ordered by the Judge, the 
parties shall exchange witness lists, 
copies of prior statements of proposed 
witnesses, and copies of proposed hear-
ing exhibits, including copies of any 
written statements that the respond-
ent intends to offer in lieu of live testi-

mony in accordance with 28 CFR 76.29. 
At the time these documents are ex-
changed, any party that intends to rely 
on the transcript of deposition testi-
mony in lieu of live testimony at the 
hearing, if permitted by the Judge, 
shall provide each party with a copy of 
the specific pages of the transcript it 
intends to introduce into evidence. 

(b) If a party objects to admission, 
the Judge may not admit into evidence 
the testimony of any witness whose 
name does not appear on the witness 
list or any exhibit not provided to the 
opposing party as provided above un-
less the Judge finds good cause for the 
failure and that there is no prejudice to 
the objecting party. 

(c) Unless a party objects within the 
times set by the Judge, documents ex-
changed in accordance with paragraph 
(a) of this section shall be deemed to be 
authentic for the purpose of admissi-
bility at the hearing. 

§ 76.23 Subpoenas. 

(a) Requests for the issuance of sub-
poenas requiring the attendance and 
testimony of witnesses or the produc-
tion of documents or other evidence 
under 21 U.S.C. 875 and 876 shall be filed 
with the Judge. Subpoenas are not or-
dinarily required to obtain the attend-
ance of federal employees as witnesses, 
but such testimony shall be sought 
first by filing a request with the United 
States Attorney. 

(b) Requests for subpoenas shall be 
filed with the Judge in writing and 
shall specify with particularity the 
books, papers, or testimony desired, 
supported by a showing of general rel-
evance and reasonable scope, and a 
statement of the facts expected to be 
proven thereby. Such request shall 
specify any documents to be produced 
and shall designate the witnesses and 
describe the address and location 
thereof with sufficient particularity to 
permit such witnesses or documents to 
be found. 

(c) A party seeking a subpoena for 
the attendance of a witness at a hear-
ing shall file a written request therefor 
not less than fifteen (15) days before 
the date fixed for the hearing unless 
otherwise allowed by the Judge upon a 
showing of good cause. 
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